
STATE OF NEW YORK
S?ATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Syrang Aero CIub, Inc.

AT'FIDAVIT OF MAILING

for Redeterminat ion of a

of a Determination or a

Sales & Use Tax

under Art ic le 28 & 29 of

Def ic iency or a Revision

Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Syrang Aero Club, Inc.,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Syrang Aero Club, fnc.
174 Air  Nat ional Guard
Syracuse,  NY 131-60

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic lal  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
,,17

Sworn to

L7th day

before me this

o f  October ,  1980.



STATE OF NEId YORK
STATE TAX COI'IMISSION

In the Matter of the Petition

o f

Syrang Aero CIub, fnc.

AFFIDAVIT OF I,IAILING

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

rnder Art ic le 28 & 29 of

lq r  the  Per iod  9 lL /74 .

Def ic iency or a Revision

Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxati-on and Finance, over 18 years of age, and that on the

17t"h day of October,  1980, he served the within not ice of Decision by mai l  upon

John M. Lischak the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. John M. Lischak
l -900 W.  Genesse St .
Syracuse, lifY 13204

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the IZ>27
--)

known address of the representative of the letitiTer.

/'-"-) /
Sworn to before me this 

L .,-/ I ,,.
17th day of October, 1980. 

',,' 
I ' l--/'/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Syrang Aero Club, Inc.
174 Air  Nat ional Guard
Syracuse,  NY 13160

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Cosunission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to;

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John 11. Lischak
1900 I , l .  Genesse St.
Syracuse, NY 13204
Taxing Bureau' s Representative



STATE OF NEI.J YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

SYRANG ABRo CIUB, INC.

for Revi-sion of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for
the Period Sept.ember 1, 7974.

DECISION

Peti t ioner,  Syrang Aero Club, fnc.,  774 Air  Nat ional Guard, Syracuse, New

York 13160, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

S e p t e m b e r  1 ,  1 9 7 4  ( F i 1 e  N o .  0 0 4 7 9 ) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, 333 East Washington Street,  Syracuse,

New York ,  on  May L4 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  John M.  L ischak ,

Esq. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Paul Lefebvre,

E s q .  ,  o f  c o u n s e l ) .

ISSI]ES

I. Whether petitioner is an educational organization exempt from sales

and use taxes  under  sec t ion  1116(a) (4 )  o f  the  Tax  Law.

II .  Whether pet. i t ioner is an instrumental i ty of  the State of New York or

the United States of America and thereby exempt from sales and use taxes under

s e c t i o n  1 1 1 6 ( a ) ( 1 )  o r  1 1 1 6 ( a ) ( 2 )  o f  t h e  T a x  L a w .

FINDINGS OF FACT

1.  0n  September  11 ,1974,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determi -

nat ion and Demand for Payment of Sales and Use Taxes Due against pet i t ioner

Syrang Aero  C lub ,  Inc . ,  fo r  taxes  due o f  $301.00 ,  p lus  pena l ty  and in te res t  o f

$ 1 1 4 . 3 8 ,  f o r  a  t o t a l  o f  $ 4 1 5 . 3 8 .  S a i d  N o t i c e  w a s  i s s u e d  a s  a  r e s u l t  o f  p e t i t i o n e r t s
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fai lure to pay a sales or use tax on the purchase of a 1957 Cessna airplane

v a l u e d  a t  $ 4 , 3 0 0 . 0 0 .

2. Pet i t ioner t imely f i led an appl icat ion for a hearing to review the

a f  orementioned determinat ion.

3. Syrang Aero Club, Inc. was incorporated on August 11, 1971 under

sect ion 402 of the Not-f 'or-Prof i t  Corporat ion Law of New York State. The

Cert i f icate of Incorporat ion, with reference to the orgamzation's purposes,

provides the fol lowing:

"(a) To promote interest in flying and enable and encourage nrulbers to
improve and enjoy their  f ly ing ski l ls and abi l i t ies.

(b) To provide members of the Syracuse Air  Nat ional Guard of mi l i tary
and civi l ian status, as wel l  as any other personnel who from t ime to t ine may
qual i fy for membership, as wel l  as any other qual i f ied personnel under the
By-Laws and regulat ions, through i ts operat ion and maintenance of i ts aircraft ,
the safest and most economical f ly ing opportunity possible.

(c) To promote interest and part ic ipat ion in the New York Air  Nat ional
Guard by providing al l  members the opportunity to part ic ipate in recreat ional
f ly ing.

(d) To provide support  such as the
New York Air  Nat ional Guard as from t ime
Conmander or his representat ives.

club is able, for act iv i t ies of the
to time may be requested by the

(e) To provide assisLance to the community at large in t ime of disaster
or other publ ic need for aer ial  operat ions.

( f)  To conduct a program or programs of f l ight safety and instruct ion
for al l  members under proper regulat ion of the New York State Department of
Educat ion, the United States Federal  Aviat ion Agency, and any other regulatory
agencies appl icable thereto, including the United States Veterans Adninistrat ion
when and i f  qual i f ied.

(g) To properly prosecute the object ives and purposes set forth above,
the Corporat ion shal l  have ful l  power and authori ty to purchase, lease and
otherwise acquire, hold, mortgage, convey and otherwise dispose of al l  k inds
of property,  both real and personal,  both in this State and in al l  other
states, terr i tor ies and dependencies of the United States of America and any
foreign countr ies, to publ ish periodicals,  pamphlets,  and other data as wel l
as  a  per iod ic  news le t te r ,  e tc . ,  se l l  and  d is t r ibu te  the  same,  rece ive  g i f t s
and endowments, maintain and operate such faci l i t ies and agencies as may be
conducive to the ends of i ts incorporat ion herein set forth,  and general ly to
perform al l  acts which may be deemed necessary or expedient for the purpose
and successful  prosecut ion of the objects and purposes for which the Corporat ion
is  c rea ted .
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(h) To l imit  the l iabi l i ty of  the members of the corporat ion for corporate
acts to the extent of their  capital  interest in corporate membership or interest
in  assets ,  and no  more  (as  per  Sec t ion  S17(a) ) ,  un less  a  cont ra ry  agreement  i s
e f fec ted  in  wr i t ing  fo r  a  spec i f i c  purpose.

( i )  To f i "x,  levy, col lect and enforce payment by any lawful  means, al l
charges or assessments pursuant to the terms of the By-Laws or any other
corporate related agreements I  to pay al l  expenses in connect ion therewith and
al l -  of f ice and other expenses incident to the conduct of the business of the
Corporat ion, including al l  l icenses, taxes or governmental  charges levied or
imposed against the property of the Corporat ion.

( j )  To borrow money, and with the assent of two thirds (2/3) of the
members, mortgage, pledge, deed in trust,  or hypothecate any and al l  of  i ts
real or personal property as securi ty for money borrowed or debts incurred.

(k) To have and to exercise any and al l  powers, r ights and pr iv i leges
which a corporat ion organized under the Not-For-Prof i t  Corporat ions Law of the
State of New York by law may non or hereafter have or exercise including the
power to part ic ipate in mergers and consol idat ions with other Not-For-Prof i t
Corporat ions organized for the same purposes or annex addit ional property,
etc.  provided that any merger or consol idat. ion or annexat ion shal l  have the
assent of two-thirds (2/3) of the members.

(1) To provide for the amendment of the Cert i f icate of Incorporat ion
upon approval of  two-thirds (2/3) of the members."

4. 0n January 8, 1974, pet i t ioner amended i ts or iginal  cert i f icate of

incorporat ion as fol lows:

"The original purpose and the continuing puqpose for which the
corporation has functioned and will continue to function was substan-
t ial ly stated in paragraph 3(F) of the or iginal  cert i f icate. Such
purpose is in fact the only activity carried on by the members who
are al l  pursuing increased f ly ing rat ing and qual i f icat ions by their
part ic ipat ion in the corporat ion. Consequent ly,  for c lar i f icat ion
of the purpose of the corporat ion shal l  be hereby stated in paragraph
3(F) of the or iginal  cert i f icate and that al l  other stated purposes
as statedin paragraph 3(a) through 3(e) of the or iginal  cert i f icate
are hereby el iminated, and only those purposes stated in paragraph
3(G) through 3( l)  of  the or iginal  cert i f icate shal l  be retained
which shal l  be necessary to support  the exclusively educat ional
intent and purpose of the organizat ion. I f  they conf l ict  in any way
with the exclusively educat ional purposes of the corporat ion they
shal l  be hereby el iminated.

Upon dissolut ion, the assets of the corporat ion, less any
obl igat ions, l iens or encumbrances, shal l  be dedicated and distr ibuted
to the United States Government, Federal Aviation Agency or the
Civi l  Air  Patrol  whichever the director of the Federal  Aviat ion
Agency shall determine is most appropriate at the time of such
dissolut ion to further the intent ion of aviat ion educat ion in the
publ ic interest.  In no instances, shal l  the assets upon dissolut ion
be distr ibut.ed to the members of the corporat ion."
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5. Pet i t ioner 's By-Laws provide in Sect ion IX that membership wi l l  be

restr icted to members of the New York Air  Nat ional Guard and civi l ian employees

of the New York Air  Nat ional Guard. Discharge from or terminat ion of employment

with the New York Air  Nat ional Guard wi l l  result  in simultaneous explusion

from the club. Memberships extended to persons other than New York Air National

Guard members or civ i l ian employees, wi l l  be restr icted to those persons

possessing ski l ls needed by the club for i ts operat ion and to persons whose

services would be of direct benef i t  to the club.

6 .  Pet i t ioner 's  membersh ip  dues  are  $15.00  per  month  p lus  $14.00  per

hour for the use of the aircraft .  Flying instruct ion is not provided as part

of the membership dues. Menrbers desir ing instruct ion are provided with names

of avai lable instructors by pet i t ioner;  however,  the cosL of such instruct ion

is paid direct ly by the individual member.

7. Pet i t ioner has one organized meeting in each quarter of a calendar

year which is held in the operat ions off ice of the Air  Nat ional Guard.

8. Pet i t ioner 's aircraft  is garaged in an Air  Nat ional Guard hangar on a

space avai lable basis.  There is no charge by the Air  Nat ional Guard to pet i t ioner.

9. Flying hours qual i fy members for credit  towards an increased Federal

Aviat ion Agency experience rat ing. However,  members of the Air  Nat ional Guard

are not required to increase their  FAA rat ing.

10. Pet i t ioner 's aircraft  was used bv the Air  Nat ional Guard to take

aerial  photographs.

11. Pet i t ioner took the posit ion that i t  is an instrumental i ty of  the

State of New York and the Federal  governnent based on the fol lowing:

a) i ts membership consists of members of the Air  Nat ional

Guard
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b) the Guard provides storage faci l i t . ies for the aircraft ,  use

of i ts runway, and space for meetings; therefore; expenses relat ing

thereto are paid by New York State and the Federal government.

c) i t  is an organizat ion simi lar to an NCO Club and qual i f ied

for formation under Sect ion 26O of the New York State Mi l i tary Law;

however,  i t  was required to incorporate to obtain f inancing for the

purchase o f  the  a i rc ra f t .

12. Pet i t ioner was not authorized nor sanct ioned by the United States

government or the State of New York as an insLrumentality of either governing

bodv.

13. The Departnent of Taxat ion and Finance has consistent ly fol lowed

Internal Revenue Service Rules and Regulations to determine the status of an

organizat ion claiming sales tax exemption, s ince sect ion 1116(a)(4) of the Tax

traw is simi lar to that of  sect ion 501(c)(3) of the fnternal Revenue Code. The

Internal Revenue Service denied pet i t ioner tax exempt status under sect ion

s 0 1  ( c )  ( 3 )  .

14. Pet i t ioner acted in good fai th at al l  t imes and did not wi l l fu l ly

attempt to evade the tax.

CONCIUSIONS OF LAW

A.  That  sec t ion  1116(a) (4 )  o f  the  Tax  Law prov ides  tha t  the  fo l low ing

organizat ions are exempt from sales or use tax:

"Any corporat ion, associat ion, t rust or community chest,  fund or
foundat ion, organized and operated exclusively for rel ig ious, chari-
table, scient i f ic,  test ing for publ ic safety,  l i terary or educat ional
purposes, or for the prevent ion of cruelty to chi ldren or animals,
no part  of  the net earnings of which enures to the benef i t  of  any
private shareholder or individual,  no substant ial  part  of  the act iv i t ies
of which is carrying on propaganda, or otherwise attempting to
inf luence legislat ion, and which does not part ic ipate in,  or intervene
in ( including the publ ishing or distr ibut ing of statements) r  atry
pol i t ical  campaign on behalf  of  any candidate for publ ic off ice.
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Peti t ioner is operated pr imari ly for the benef i t  and recreat ional

interests of i ts members. I ts act iv i t ies are only incidental ly educat ional.

Accordingly,  pet i t ioner is not organized and operated exclusively for educat ional

or any of the exempt purposes within the meaning and intent of  sect ion 1116(a)(a)

of the Tax Law.

B. That pet i t ioner is not an instrumental i ty of  the State of New York or

United States of America within the meaning and intent of  sect ions 1116(a)(1)

1 1 1 6 ( a ) ( 2 )  o f  t h e  T a x  l a w .

C. That the pet i t ion of Syrang Aero Club, Inc. is granted to the extent

that interest in excess of the minimum statutory rate and the penalty imposed

pursuant to sect ion 1145(a) of the Tax Law are cancel led; that the Audit

Divis ion is hereby directed to modify the Not ice of Determinat ion and Denand

for Payment of Sa1es and Use Taxes Due issued September 11, 7974; and that,

except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMUISSION

OCT 1 Z p80

_<

SSIONER


